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July 28, 1998 DAN MORALES 
ATTORSEI GENERAL 

Ms. Abigail Antuna 
Corporate Counsel 
San Antonio Water System 
P.O. Box 2449 
San Antonio, Texas ‘78298-2449 

Dear Ms. Antuna: 
OR98-1783 

You ask whether certain information is subject to required public disclosure under 
the Open Records Act, chapter 552 of the Government Code. Your request was assigned 
ID# 117213. 

The San Antonio Water System (the “system”) received a request for the following 
information: 

1. The itemized billings for legal services submitted by all firms employed 
or contracted by S.A. Water System for each month in 1997 and 1998. 

2. Total amount of legal fees paid in 1997 and the first quarter of 1998 listed 
by law firm. 

3. Most recent SAWS Budget. 

4. Most recent annual financial report. 

You state that although the majority of the requested information is not excepted from 
disclosure under the Open Records Act, you have marked portions of the billing statements 
which you assert are excepted from required public disclosure based on Government Code 
sections 552.101, 552.102, 552.103, and 552.107. You have submitted the information the 
system seeks to withhold from public disclosure. 

Section 552.103(a) of the Government Code reads as follows: 

(A) Information is excepted from [required public disclosure] if it is 
information: 
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(1) relating to litigation of a civil or criminal nature or settlement 
negotiations, to which the state or a political subdivision is or may 
be a party or to which an officer or employee of the state or a 
political subdivision, as a consequence of the person’s office or 
employment, is or may be a party; and 

(2) that the attorney general or the attorney of the political 
subdivision has determined should be withheld from public 
inspection. 

To secure the protection of section 552.103(a), a governmental body must demonstrate that 
requested information “relates” to a pending or reasonably anticipated judicial or quasi- 
judicial proceeding. Open Records Decision No. 588 (1991). A governmental body has the 
burden of providing relevant facts and documents to show the applicability of an exception 
in a particular situation. The test for establishing that section 552.103 applies is a two-prong 
showing that (1) litigation is pending or reasonably anticipated, and (2) the information at 
issue is related to that litigation. Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. 
App.--Houston [lst Disk] 1984, writ refd n.r.e.). Section 552.103 requires concrete 
evidence that litigation may ensue. To demonstrate that litigation is reasonably anticipated, 
the system must furnish evidence that litigation is realistically contemplated and is more than 
mere conjecture. Open Records Decision No. 518 (1989) at 5. Whether litigation is 
reasonably anticipated must be determined on a case-by-case basis. Open Records Decision 
No. 452 (1986) at 4. 

Concrete evidence to support a claim that litigation is reasonably anticipated may 
include, for example, the governmental body’s receipt of a letter containing a specific threat 
to sue the governmental body from an attorney for a potential opposing party.’ Open 
RecordsDecisionNo. 555 (1990);see OpenRecords DecisionNo. 5 18 (1989) at 5 (litigation 
must be “realistically contemplated”). On the other hand, this office has determined that if 
an individual publicly threatens to bring suit against a governmental body, but does not 
actually take objective steps toward tiling suit, litigation is not reasonably anticipated. See 
Open RecordsDecision No. 331 (1982). Nor does the mere fact that an individual hires an 
attorney and alleges damages serve to establish that litigation is reasonably anticipated. 
Open Records Decision No. 361 (1983) at 2. 

After reviewing the submitted information and your arguments, we agree that you 
have shown that the highlighted information relates to litigation that is either pending or 
reasonably anticipated in most cases. However, we conclude that you have not shown that 

m 

‘In addition, this office has concluded that litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: tiled a complaint with the Equal 
Employment Opportunity Commission, see Open Records DecisionNo. 336 (1982); hired an attorney who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see 
Open Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see 
Open Records Decision No. 288 (1951). 
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litigation is reasonably anticipated for the information in Tab 23; therefore, you may not 
withhold the information in Tab 23 under section 552.103. 

We now consider your contention that highlighted portions of the billing statements 
are excepted from disclosure by section 552.107. Section 552.107(l) excepts information 
that an attorney cannot disclose because of a duty to his client. In Open Records Decision 
No. 574 (1990), this office concluded that section 552.107 excepts from public disclosure 
only “privileged information,” that is, information that reflects either confidential 
communications from the client to the attorney or the attorney’s legal advice or opinions; it 
does not apply to all client information held by a governmental body’s attorney. Id. at 5. 
When communications from an attorney to a client do not reveal the client’s communications 
to the attorney, section 552.107 protects them only to the extent that such communications 
reveal the attorney’s legal opinion or advice. Id. at 3. In addition, basically factual 
communications from an attorney to a client, or between attorneys representing the client, 
are not protected. Id. Moreover, section 552.107( 1) does not protect from disclosure factual 
information compiled by a governmental attorney acting in the capacity of an investigator 
rather than a legal advisor. Open Records Decision No. 462 (1987). We have marked the 
information that may not be withheld under section 552.107. 

We note that you claim that Rule of Civil Evidence 503 makes portions ofthe billing 
statements confidential. However, the Open Records Act differs in purpose from statutes and 
procedural rules providing for discovery in judicial proceedings. Attorney General Opinion 
JM-1048 (1989); see Open Records Decision No. 575 (1990) (section 552.101 does not 
encompass discovery privileges); Gov’t Code 5 552.006 (chapter 552 does not authorize 
withholding public information or limit availability of public information to public except 
as expressly provided by chapter 552). The rule ofcivil evidence to which you cite regulates 
discovery in court proceedings and not the availability of information under the Open 
Records Act. 

Next, you assert that the names of employees who filed complaints with the Equal 
Employment Opportunity Commission are protected by common-law privacy under section 
552.102. Section 552.102 excepts from disclosure “information in a personnel tile, the 
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.” 
Gov’t Code S 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 
(Tex. App.--Austin 1983, writ refd n.r.e.), the court ruled that the test to be applied to 
information claimed to be protected under section 552.102 is the same as the test formulated 
by the Texas Supreme Court in Industrial Foundation for information claimed to be 
protected under the doctrine of common-law privacy as incorporated by section 552.101 of 
the act. Section 552.101 excepts from disclosure “information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision.” For information to be 
protected from public disclosure under the common-law right of privacy, the information 
must meet the criteria set out in Industrial Foundation v. Texas Industrial Accident Board, 
540 S.W.2d 665 (Tex. 1976), cert. denied, 430 US. 931 (1977). The court stated that 
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information. is excepted from mandatory disclosure under Section 3(a)( 1) 
as information deemed contidential by law if (1) the information contains 
highly intimate or embarrassing facts the publication of which would be 
highly objectionable to a reasonable person, and (2) the information is not of 
legitimate concern to the public. 

540 S.W.2d at 685; Open Records Decision No. 142 (1976) at 4 (construing statutory 
predecessor to Gov’t Code 5 552.101). Based on the submitted information and your 
arguments, we conclude that the employees’ names are not excepted from disclosure under 
common-law privacy as encompassed by section 552.101. 

We are resolving this matter with this informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and may not be relied upon as a previous 
determination regarding any other records. If you have questions about this ruling, please 
contact our office. 

Yours very truly, 

Yen-Ha Le 
Assistant Attorney General 
Open Records Division 

YHLlnc 

Ref.: ID# 117213 

Enclosures: Marked documents 

cc: Mr. Hans R. F. Helland 
Inland Ocean, Inc. 
P.O. Box 6949 
San Antonio, Texas 78209-0949 
(w/o enclosures) 


